IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ROBERT MULGREW
Plaintiff, : ClVIL ACTI ON
vs. : NO. 03- CV- 5039

VI NCENT J. FUMD, individually
as a Pennsylvania State Senator

Def endant

MEMORANDUM AND ORDER
JOYNER, J. July 26, 2005

Def endant Vincent J. Funp has filed a Mdtion for
Reconsi deration of this Court’s June 30, 2005 Order denying his
Motion for Summary Judgnent. Specifically, Defendant’s Motion
for Reconsideration presents argunents identical to those raised
in two previous notions, nanely that Defendant believes he is
entitled to Summary Judgnent on qualified i munity grounds and
because he finds no genuine issue of material fact. For the
reasons which foll ow, Defendant’s Mtion shall be denied.

Fact ual Backgr ound

The facts of this case have been articulated clearly in two
previous Orders issued by this Court.! However, the facts will
be reiterated in this menorandum so as to clarify any anbiguity

regardi ng the genui neness and materiality of the factual issues.

! Mulgrew v. Funpb, No. 03-5039, 2005 W. 1563345 (E.D. Pa.
2005) (denyi ng Defendant’s Mdtion for Summary Judgnent); Ml grew
v. Funp, No. 03-5039, 2005 W. 1463246 (E.D. Pa. 2005)(denying

Def endant’s Motion to Dism ss).




Plaintiff was hired to work in Defendant’s constituent
services office in Decenber 1992. (Conplaint, § 5). Plaintiff’s
job responsibilities involved “taking tel ephone calls and neeting
with Defendant’s constituents who had questions about state
governnent issues, such as driver licensing.” (ld. at § 8).
Plaintiff contends that his responsibilities did not include work
relating to Defendant’s “l egi slative agenda,” such as advocati ng
for or against pending |egislation or assisting Defendant in such
activities. (ld. at §9). Plaintiff further asserts that he
never made “public appearances where he held hinself out to be a
representative of Defendant.” (ld. at f 10). Mbreover,

Plaintiff argues that during the course of his enploynent, he
infrequently interacted with Defendant, and neither spoke nor net
wi th Defendant on a regular basis. (ld. at § 11). Finally,
Plaintiff contends that Defendant did not exercise day-to-day
supervi sion over his work. (ld. at § 12).

Conversely, Defendant in this action argues that Plaintiff’s
job responsibilities required himto “[r]epresent the Senator at
various community neetings.” (Exhibits A and C to Defendant’s
Summary Judgnent ©Motion). Defendant further contends that
Plaintiff “had access to confidential information regarding
[ Defendant’ s] legislative initiatives, stances and strategies, as
wel | as access to [his] political initiatives, stances and
strategies.” (Exhibit Ato Defendant’s Summary Judgnent Mbtion).

On May 13, 2002, in anticipation of the upcom ng
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Pennsyl vani a gubernatorial primary, Plaintiff and Defendant
attended a cocktail party organized by the Phil adel phi a
Denocratic Conmttee. (Conplaint, 7 15, 17). Wen Plaintiff
entered the cocktail party, then-gubernatorial candi date Edward
Rendel | handed Plaintiff a canpaign sticker reading “RENDELL
GOVERNCR. " (ld. at T 18). Subsequent to Plaintiff placing the
sticker on his jacket |apel, Defendant approached Plaintiff and
told himto renove the sticker. (ld. at 1 19, 20). Wen
Plaintiff did not conply, Defendant told Plaintiff that his
enpl oynent was termnated. (ld. at 7 21, 22).

Plaintiff alleges that his enploynent was term nated solely
because he did not renove the canpaign sticker. (ld. at § 23).
Plaintiff further alleges that Defendant told several party
attendees that Plaintiff was term nated because he woul d not
remove the sticker. (ld. at § 25). Defendant, however, contends
that Plaintiff was not only wearing a Rendell for Governor button
at the party, but also was standing with people “allied against
[ Def endant’ s] position with regard to the gubernatorial primry.”
(Exhibit A to Defendant’s Summary Judgnent Motion). Defendant
further contends that Plaintiff was |aughing at him thereby
causi ng Def endant enbarrassnment. (l1d.). Accordingly, Defendant
argues that he termnated Plaintiff because his conduct was
“enbarrassing and humliating,” “underm ned [Defendant] in the
eyes of [his] peers,” and thus “inpaired [Defendant’s] ability to

effectively carry out [his] official duties.” (ld.).
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Plaintiff instituted this lawsuit on Septenber 8, 2003,
al I eging that Defendant’s conduct violated both state and federal
| aw. Defendant filed a Motion to Dism ss on Novenber 7, 2003,
challenging only Plaintiff’'s state law clains. On Septenber 20,
2004, Defendant filed an Answer to Plaintiff’s Conpl aint,
specifically addressing the federal law claim An Order dated
Cct ober 27, 2004 subsequently delineated pre-trial practice,

i ncl udi ng discovery. Then on March 3, 2005, nearly a year and a
half after filing his first Mdtion to Dismss, Defendant filed a
second Motion to Dismss, now challenging Plaintiff's federal |aw
claim Specifically, Defendant argued that qualified i munity
shielded himfromPlaintiff’s First Arendnent claim This Court,
however, found Defendant’s qualified immunity argunent invalid as
a matter of law, and entered an Order dated June 20, 2005 denyi ng
Def endant’ s Motion to Dism ss.

On June 22, 2005 Defendant filed a Mdtion for Summary
Judgnent, again based on qualified immunity. As Defendant’s
Motion essentially asked this Court to nerely reconsider its
prior ruling, we treated it as a notion for reconsideration and
denied the Motion by Order dated June 30, 2005. Now before this
Court is Defendant’s third notion contendi ng that judgnment should
be entered in his favor on qualified i munity grounds. The so-
called “Mdtion for Reconsideration” also challenges this Court’s
previ ous determ nation that genuine issues of nmaterial fact
exi st, making sunmary judgnment i nappropriate.

4



St andards Governing A Mbtion for Reconsideration

The purpose of a notion for reconsideration is to correct
mani fest errors of law or to present newy discovered evi dence.

Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d Cr. 1985);

Frederick v. S.E. Pa. Transp. Auth., 926 F. Supp. 63, 64 (E. D

Pa. 1996). A party filing a notion for reconsideration nmust rely
on at |east one of the follow ng grounds: (1) the availability of
new evi dence that was not avail abl e when the court determ ned the
initial notion; (2) an intervening change in the controlling |aw,
or (3) the need to correct an error of law or to prevent manifest

injustice. Hartford Fire Ins. Co. v. Huls Am, Inc., 921 F

Supp. 278, 279 (E.D. Pa. 1995); Prousi v. Cruisers Div. of KCS

Intl., Inc., 1997 W. 793000 at *3 (E.D. Pa. 1991). Absent one of

these three grounds, it is inproper for a party noving for
reconsi deration to “ask the Court to rethink what [it] had

al ready thought through - rightly or wongly.”  endon Energy

Co. v. Borough of dendon, 836 F. Supp. 1109, 1122 (E.D. Pa.

1993). Moreover, where evidence is not newly discovered, a party
may not submt that evidence in support of a notion for

reconsi deration. Harso, 779 F.2d at 909 (citing DeLong Corp. V.

Raynond Intl., Inc., 622 F.2d 1135, 1139-40 (3d Gir. 1980)).

Di scussi on

I n applying the | aw governing notions for reconsideration to

the case now before us, we find that Defendant has failed to



present new or newy discovered evidence to this Court.
Li kewi se, Defendant has not shown an intervening change in the
controlling | aw nor persuaded this Court that it conmtted an
error of law in issuing our June 30, 2005 Order. Rather, in
movi ng for reconsideration, Defendant nerely reargues the sane
points that he argued in both his Mtion to Dismss and Mtion
for Summary Judgnment. Thus, Defendant fails to satisfy the
stringent requirenments for bringing a valid notion for
reconsi deration. Furthernore, Defendant’s filing of three
consecutive notions raising the sane qualified i munity argunent
denonstrates a brazen refusal to accept this Court’s ruling on
the qualified immunity issue.

A Qualified Imunity

Al though this Court previously articulated the qualified
immunity standard and applied the relevant law to the facts of
this case, we will reiterate and el aborate upon our analysis in
order to dispel Defendant’s doubts concerning the finality of our
ruling on the qualified immunity issue. The United States
Suprene Court has held that an official does not enjoy qualified
immunity if his conduct violated “clearly established” rights of
whi ch a “reasonabl e person” would have known. Harlow v.
Fitzgerald, 457 U S. 800, 818 (1982). Thus, “the inmmunity
defense ordinarily should fail [when the lawis clear], since a
reasonably conpetent official should know the | aw governing his
conduct.” 1d. at 818-19. Inportantly, qualified imunity is not
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meant to provide a “license to | awl ess conduct.” 1d. at 819.
The Suprenme Court has found that political belief and
association are clearly established, fundamental rights protected

by the First Anmendnent. Elrod v. Burns, 427 U S. 347, 356

(1976). Thus, a public enployee may “act according to his
beliefs” and “associate with others of his political persuasion.”
Id. Therefore, discharging a public enployee solely on the basis
of political patronage violates First Amendnent rights to freely
associate with the political party and/ or candi date of that

enpl oyee’s choice. [d. at 360. 1In Elrod, the Suprene Court held
that a patronage dism ssal violates the First Amendnment unl ess
the term nated enpl oyee occupied a “policymaking position.” 1d.
at 367. In identifying policymaking versus non-policynmaki ng
positions, “the nature of the responsibilities is critical.” 1d.
Even a supervisor is not a policymaker if his responsibilities
have “limted and well-defined objectives” that do not involve

| egislative duties. 1d. at 368. Mdreover, an at-will enpl oyee

w thout “legal entitlenment to continued enploynment” may not be
termnated for political patronage if he does not engage in

pol i cymaki ng, represent the public official, or regularly
interact with the public official. 1d. at 359-60.

In Branti v. Finkel, 445 U. S. 507 (1980), the Suprenme Court

clarified the standards set forth in Elrod. The Court held that
a Denocratic public defender violated the First and Fourteenth

Amendnent rights of two assistant public defenders by firing them
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sol ely because they were Republicans. 1d. at 520. 1In his Mtion
for Reconsideration, Defendant Funp argues that two hand-witten
Iines on an Enpl oyee Recl assification Request formregarding
Plaintiff’s pronotion fromCerk I to Cerk Ill conclusively
prove, as a matter of law, that Defendant is entitled to
qualified imunity. Specifically, the formbriefly notes,
W t hout explanation, that Plaintiff may “[r] epresent the Senator
at various community neetings” and “[r]esearch possible new
legislation.” (Exhibit Cto Defendant’s Mtion for Summary
Judgnent). Defendant clains that under the | egal standards set
forth in Branti, it is “undisputable” that Plaintiff’s job was
one which entitles Defendant to qualified i nmmunity.

The Branti analysis actually hinders, rather than hel ps,
Def endant’ s position. The Defendant in Branti argued that “even
if party sponsorship is an unconstitutional condition of
conti nued public enploynent for clerks, deputies, and janitors,
it is an acceptable requirenent for an assistant public
defender.” 445 U.S. at 512. Thus, the Defendant in Branti
conceded that dismssing a clerk solely on the basis of political
patronage |ikely would be unconstitutional. In deciding the
case, the Suprene Court noreover found patronage di sm ssals of
two assistant public defenders unconstitutional. 1d. at 520.

Al t hough Def endant Funb contends that two brief, handwitten
statenments guarantee himqualified i nmunity, the Suprene Court

found in Branti that “the ultimate inquiry is not whether the
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| abel ‘policymaker’ or ‘confidential’ fits a particular position;
rather, the question is whether the hiring authority can
denonstrate that party affiliation is an appropriate requirenent
for the effective performance of the public office involved.”
Id. at 518. Under this standard, Defendant’s qualified innmunity
defense fails absent proof that not only Plaintiff’s uncontested
Denocratic party loyalty, but also his support of a particul ar
Denocratic candidate in the gubernatorial primry, was needed for
effective job performance. |Indeed, “the First Amendnent protects
a public enployee fromdi scharge based on what he has said [ and]
what he believes . . . unless the governnent can denonstrate an
overriding interest of vital inportance.” [d. at 515-516.
Despite Defendant Funp’s assertion that the Enployee
Recl assi fication Request formproves Plaintiff’s work-rel ated
responsibilities and thereby conclusively entitles himto
qualified imunity, the Supreme Court explained in Branti that
“It is not always easy to determ ne whether a position is one in
which political affiliationis a legitimte factor to be
considered.” |d. at 518. The Court further found it “equally
clear that party affiliation is not necessarily relevant to every
pol i cymaki ng or confidential position.” 1d. Finally, the
Suprene Court strongly considered the Plaintiffs’ “primry”
responsibilities, rather than relying on snippets of evidence
which mght inply further policy-related duties. [d. at 519.

Def endant Funp believes that two hand-witten sentence
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fragnments on the Enpl oyee Reclassificati on Request constitute an
“official job description” and are therefore “controlling with
respect to this Court’s consideration of Plaintiff’s job duties,”
while “Plaintiff’s own description of his understanding of his
job duties . . . is of no nonment.” (Modtion for Reconsideration,
p.4). Although Defendant purports to support his argunent by

citing Brown v. Trench, 787 F.2d 167 (3d GCr. 1986), in that case

the Third Crcuit Court of Appeals found that “the Supreme Court
has not specified the particular factors which indicate that a
position falls within the Branti test.” Brown, 787 F.2d at 169.
Rat her, courts consider nultiple factors, such as (1) whether the
enpl oyee primarily exercised clerical or discretionary duties,

(2) whether the enployee had authority to hire or fire enpl oyees,
(3) the enployee’s salary, (4) the enployee’s power to speak in
the name of policymakers, and (5) the enpl oyee’s power to control
others. 1d. However, such duties are only “relevant to the
guestion of whether political affiliation is a necessary job
requi renent,” not independently determnative. 1d. at 169-169.
Overall, courts engage in a “functional analysis” of a term nated
enpl oyee’ s forner position, focusing their inquiry on “whether it
is likely that party affiliation could cause plaintiff . . . to
be ineffective in carrying out his duties and responsibilities.”

Munmmau v. Ranck, 531 F. Supp. 402, 404 (E.D. Pa. 1982), aff’'d 687

F.2d 9 (3d Gr. 1982); Ness v. Mrshall, 660 F.2d 517, 521 (3d

Cr. 1981).
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As a matter of |law, courts nust “decide in any particul ar
case whether party affiliation is an appropriate requirenent for
the effective performance of the public office involved.” Ness,
660 F.2d at 520. After engaging in a nmulti-faceted “functional
anal ysis,” courts only may deem political patronage dism ssals
constitutional where “a difference in party affiliation [is]
highly likely to cause an official to be ineffective in carrying
out the duties and responsibilities of the office.” [d. at 521.
The parties in this action do not dispute Plaintiff’s loyalty to
the Denocratic party. Rather, Defendant Funp nerely asserts that
Plaintiff personally favored a different Denocratic candidate in
the gubernatorial primary. Therefore, unlike past cases in which
the defendant alleged that a common political party was necessary
to ensure the plaintiff’s adequate job performance, Defendant
Funo further argues that Plaintiff could not effectively carry
out work-related duties wthout sharing specific political
vi ewpoi nts. Thus, Defendant contends that Plaintiff’'s preference
of a particular Denocratic candidate in a primary el ection was
vital to his effective job perfornmance.

After considering all evidence submtted by Defendant Funo,
this court does not find Plaintiff's work-related duties as
requiring himto personally favor all of Defendant Funo’s
specific political viewpoints. Indeed, it is nearly inpossible
even for two individuals within the sane political party to share

exactly the sane beliefs on all issues. To provide qualified
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immunity here would enable political officials to fire a broad
range of enpl oyees for possessing political beliefs which vary
even slightly fromthe official’s stance.

The parties in this action do not dispute that Plaintiff’s
responsibilities involved clerical tasks such as answering the
t el ephone and correspondence filing. Such | owlevel tasks
obviously do not constitute policymaking or confidential duties.
Moreover, Plaintiff’s personal preference for a certain candidate
in the Denocratic gubernatorial primary woul d not hinder
effective conpletion of such clerical tasks. The parties
di sagree, however, as to whether Plaintiff represented Defendant
at comunity neetings and researched possible new | egislation.
Regardl ess, Defendant has failed to present any evidence
indicating that Plaintiff’s preference anong candi dates in the
Denocratic gubernatorial primary woul d prevent himfrom conveying
the Senator’s views at a neeting or researching | egislation.

Def endant |ikew se fails to neet several criteria
articulated by the Third Crcuit in Brown which indicate that a
position requires political patronage. Specifically, Defendant
provi des no evidence suggesting that Plaintiff was authorized to
supervi se others. Moreover, Plaintiff did not contribute to
hiring or firing decisions. Finally, Plaintiff’s nodest $26, 500
salary in the Cerk Ill position fails to support the argunent
that Plaintiff occupied a high-ranking position where patronage

di sm ssal was constitutional.
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In sum a public official will not receive qualified
immunity where he “reasonably should have known that the action
he took . . . would violate the constitutional rights of the
[plaintiff].” Harlow, 457 U S. 800 at 815 (quoting Wod v.
Strickland, 420 U. S. 308, 322 (1975)). As precedents from both
the Suprenme Court and Third Crcuit have clearly established that
a political patronage dism ssal violates First Amendnent rights
where such patronage was not vital to the enpl oyee’s duties at
wor k, Defendant Funmp shoul d have known that firing Plaintiff
solely for political reasons was unconstitutional

B. CGenui ne Issue of Material Fact Regarding the
Reasons for Plaintiff’s Term nation

In his Mdtion for Reconsideration, Defendant Funb argues
that this Court further erred in concluding that a genui ne issue
of material fact exists concerning the reasons for Plaintiff’s
termnation. This Court’s decision renmains unchanged, yet we
w Il elaborate on our analysis in order to renbve any anbiguity.
For a plaintiff to prove that he was fired in violation of his
First Amendnent rights, he nust show that the term nation was
solely due to his political beliefs. Branti, 445 U S. at 516-
517. Plaintiff in this action contends that he was di scharged
sol ely because he did not conply with Defendant’s denand to
renove a canpai gn sticker reading “RENDELL GOVERNOR.” Plaintiff
further alleges that Defendant told several party attendees that

Plaintiff was termnated for failing to renove the sticker.
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Thus, Plaintiff asserts that his political beliefs directly |ed
to his termnation. Conversely, Defendant Funpo argues that
Plaintiff not only wore the sticker but al so openly | aughed at
him Defendant contends that he could not trust an enpl oyee who
woul d publicly nock him Accordingly, Defendant argues that the
totality of Plaintiff’s conduct caused his termnation. As the
parties disagree as to whether Plaintiff’s political beliefs were
the sole basis of his termnation and the record is devoid of any
evidence on this point, this contention creates a genuine issue

of material fact. See, Branti, 445 U.S. at 510; Ness, 660 F.2d

at 520. Thus, summary judgnent is inappropriate.

C. Def endant’ s | nproper Subm ssion of Miltiple
Mot i ons Concerning Qualified Imunity

The Federal Rules of Cvil Procedure are intended to “secure
the just, speedy, and inexpensive determ nation of every action.”
Fed. RCv.P. 1. Rule 11(b)(1) explicitly provides the follow ng
restrictions regarding representations to the court:

By presenting to the court (whether by signing, filing,

subm tting, or later advocating) a pleading, witten notion,

or other paper, an attorney or unrepresented party is

certifying that to the best of the person’s know edge,

information, and belief forned after an inquiry reasonabl e

under the circunstances - it is not being presented or

mai nt ai ned for any inproper purpose, such as to harass or to
cause unnecessary delay or needl ess increase in the cost of

[itigation.

Rul e 11(c) further enpowers a court to inpose sanctions upon “the
attorneys, law firnms, or parties that have viol ated subdi vi sion

(b) or are responsible for the violation.”

14



It appears to this Court that Defendant Funp and his counsel
have cone close to violating Rule 11. Defendant’s filing of
three notions raising the sanme qualified i munity argument shows
an insolent refusal to accept this Court’s ruling on the issue.
This Court anal yzed Defendant’s qualified i nmunity argunment while
considering his Motion to Dismss Plaintiff’s First Amendnent
Claim W acted graciously in considering Defendant’s Mtion, as
he brought it nearly a year and a half after filing a prior
notion to dismss Plaintiff’s state |law clains. Defendant’s
extrene delay in filing the second Motion to Dismss alerted this
Court that strategies intended to harass, delay, or increase
costs were possibly being utilized. However, this Court gave
Def endant the benefit of the doubt and refrained from adnonition.

On June 22, 2005 Defendant again filed a notion requesting
that this Court rule in his favor regarding qualified immunity.

Al t hough Defendant | abeled the filing as a “Mtion for Summary
Judgnent,” it nerely reasserted prior argunents and asked this
Court to reconsider its prior ruling. Defendant’s Mtion for
Reconsi deration now asks this Court, for the third tine, to grant
himaqualified imunity. Defendant sinply refuses to submt to
this Court’s resolution of the qualified imunity issue.

Parti san advocacy ceases to constitute public service
“when it msleads, distorts, and obfuscates, when it renders the
task of the deciding tribunal not easier, but nore difficult.”

Lon Fuller & John Randall, Professional Responsibility: Report of
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the Joint Conference, 1958, 44 A B. A J. 1159, 1162. Def endant’ s

repeated filings regarding qualified immunity |ikew se appear to
have been intended to delay the just adjudication of this suit.
As Rule 11 asks whet her conduct was “reasonabl e under the

ci rcunstances,” a court should test the signer’s action by asking
what was reasonable to believe at the tinme the notion was

submtted. Teansters Loc. Union No. 430 v. Cenent Express, Inc.,

841 F.2d 66, 66 (3d Cr. 1988). Defense counsel brought the
i nstant notion knowi ng both this Court’s decision regarding the
qualified imunity issue and the limted circunstances under
which a notion for reconsideration may rightfully be brought.
Al t hough counsel attenpted to frane the notion as one validly
seeking reconsideration, it nerely asks this court to change its
m nd, w thout a substantial basis in fact or |aw

Several other factors lead this Court to believe that
Def endant’s repetitive filings were intended for the inproper
pur pose of delay. First, courts have found conduct inappropriate
where the offending action was “part of a pattern of activity,”

rather than an i sol ated event. Lal v. Borough of Kennett Squar e,

935 F. Supp. 570, 577 (E.D. Pa. 1996). Not only has Def endant
Funo attenpted to delay proceedings by filing three notions
regarding qualified imunity, even the Mtion to D sm ss
initially heard by this Court was brought nearly a year and a
hal f after the reasonable tinme period for filing. Second, courts

consi der whet her the person denonstrating inproper conduct is
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“trained in the law.” 1d. 1In this case, both Defendant’s
counsel and the Defendant hinself have legal training. Finally,
courts consider “what effect [the inproper conduct] had on the
[itigation process in time or expense.” 1d. Inportantly,
Defendant’s repeated filings have wasted the tinme and noney of
both Plaintiff and this Court.

Al t hough this Court currently does not find it appropriate
to initiate a process possibly leading to Rule 11 sanctions, we
strongly caution Defendant and his counsel against the subm ssion
of any future notions by which he tries to delay proceedi ngs or
resurrect legal matters already decided by this Court.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ROBERT MULGREW
Plaintiff, : ClVIL ACTI ON
vs. : NO. 03- CV- 5039

VI NCENT J. FUMD, individually
as a Pennsylvania State Senator

Def endant

ORDER
AND NOW this 26th day of July, 2005, upon consi deration of
Def endant Vincent J. Funo’s Mdtion for Reconsideration (Doc. No.
28), and Plaintiff’'s response thereto (Doc. No. 29), it is hereby

ORDERED t hat the Mdtion is DEN ED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




